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THE MAKING OF THE PROFESSIONS. 

EDWAED ALSWOETH EOSS. 

THE patron of the artisan or tradesman is presumed to 
be competent to look out for his interests. For him 
caveat emptor has been the rule. Bad wares he can reject 
and poor service he can refuse to pay for. Since the one 
party is in no need of special protection, the other party has 
not been subjected to any special restraints. 

But the patron of a calling which involves the use of 
highly technical knowledge, since he is not qualified to 
judge the worth of the service he receives, is in a position 
of extreme dependence. The patient cannot pronounce 
upon his doctor's treatment. The client cannot test the 
value of the advice his counsel gives or know whether his 
cause is properly presented. The student cannot plumb 
his teacher's learning, the reader gauge the editor's disinter- 
estedness, nor the creditor verify the audit of the public 
accountant. One will hesitate to commit one's dearest 
interests to such men unless one has ground for believing 
them to be worthy of trust. There is need, therefore, that 
callings of this confidential character be restricted to men of 
honor acting with reference to a high standard. The means 
of bringing this to pass is to elevate the calling into a pro- 
fession. 

The expert cannot raise the tone of his calling unless he 
is shielded from the withering competition of bunglers, 
quacks and charlatans. So the first step toward creating 
a profession is the exclusion of the unfit. This is sought by 
forbidding the practice of the profession to all save those 
who have been licensed by some board, institution or or- 
ganization authorized to examine and pass upon the pro- 
ficiency and character of applicants. Along with this 
goes often the power to expel from the profession the prac- 
titioner whose conduct is such as to bring it into disrepute. 

It is not enough to bar out unworthy persons. It is 
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necessary that the calling attain a standing and dignity 
which will attract to it men of good breeding and high 
spirit, for it is such men who will contribute most to set and 
fix an exacting standard of professional conduct. To this 
end the law generally accords the calling some official 
recognition. 

Recognition of the Professions. 

Army and navy officers not only hold their commissions 
from the head of the state, but under militarist govern- 
ments they are authorized to cut down pitilessly any ci- 
vilian "insulting the uniform." The clergy once enjoyed 
exemption from the jurisdiction of secular tribunals, i.e., 
"benefit of clergy," and even now the courts respect "the 
seal of the confessional." Ordinarily the physician is not 
required to divulge on the witness stand the secrets of his 
patients and in a great variety of juridical questions the 
law insists upon the testimony of medical men. A con- 
stitutional "liberty of the press" guarantees a footing for 
the journalist. Lawyers have been drawn into the judicial 
system until in the eye of the law the bar has rights and func- 
tions, well-nigh as important as those of the bench. The 
more exacting legal requirements as to the audit of com- 
panies amount to a recognition of the profession of public 
accountant, while the statutes establishing administrative 
boards occasionally recognize the existence of such persons 
as architects, engineers, psychologists, economists and 
sociologists. 

Of even greater benefit to the tone of a calling is a social 
status high enough to protect the dignity and self-respect 
of the practitioner. The lawyer makes clear to his client 
that he is a counsellor, not a servant. The physician feels 
at liberty to remonstrate with the patient suffering under 
the consequences of his evil conduct. The indispensableness 
of the clergyman in such crises as christening, marriage and 
death, together with the custom of prayer at public func- 
tions, gives him a place of much prominence. The scholar 
shares in the prestige that has accrued to science, although 
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his will not be a position of real dignity until "academic 
freedom" is firmly established. The military enjoy a social 
status inherited from feudalism, when holders of command 
were also territorial magnates. Gradually the profes- 
sions have risen in public esteem until they are no longer 
overshadowed by the hereditary ruling or fighting castes. 
To use the old French terms, the "men of the robe" have 
come quite abreast of the "men of the sword." In modern 
society successful professional men mingle on a footing 
of equality with wealthy bankers and capitalists, although 
their position in relation to the hereditarily rich — the lei- 
sure class — is not yet certain. 

The Professional Spirit. 

The natural effect of fencing the field and attracting into 
it superior men is the growth of the professional spirit, 
which is the very antithesis of the commercial spirit. In 
a true profession the pursuit of gain is subordinated to the 
aim of service. This implies for one thing that the prac- 
titioner will have but one grade of work, namely, his best. 
Cobbler or smith may patch according to the pay, but no 
physician will be respected who from carelessness botches 
a charity case. Again, the practitioner will be loyal to the 
interests of his patron even to the extent of opposing the 
patron's wishes. He will quit a case rather than render 
what he knows to be a disservice rather than a service. 

As counsellor in the intimate matters of life, the pro- 
fessional man must command the implicit confidence of 
his patron. Hence he not only keeps locked within his 
breast the secrets entrusted to him, but he forbears to use 
to the disadvantage of his patron anything he has learned 
in a confidential relation. The architect will not accept 
a commission from a contractor and, if he has a financial 
interest in any building material or device, he will not spec- 
ify or use it without the knowledge and approval of his 
client. The consulting engineer is expected to inform his 
client of any business connections which might be presumed 
to influence his judgment and to receive no royalty or com- 
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mission on any patented article or process used in his 
client's work without written authorization from his 
client. 

In the early history of some of the professions the practi- 
tioner was so loath to seem to sell his advice or skill that he 
named no fee but left his compensation to his patron's 
sense of honor, as does now the clergyman who officiates in 
a marriage or a funeral. Even to-day professional men are 
reluctant to collect a just fee by resort to a law suit. The 
exaction of payment in advance is generally frowned on save 
in dealing with notorious bilks. In countries like Prussia 
and Japan, where the service of the state is highly honorable, 
the salary of the civil servant is regarded as the means of 
maintaining him at the customary standard of living of his 
grade rather than as a payment for his services. His com- 
pensation is in honor. 

To keep the huckstering outsider from coming between 
patron and practitioner it is held unprofessional for the 
latter to deal through a middleman or to conceal his per- 
sonality under a corporate name. The services of the 
salaried doctor of a ship, a college or a company ought to 
be gratuitous to the patient. The public accountant ought 
not to take service with an audit company nor the lawyer 
allow a collection agency to charge his patrons for his serv- 
ices. The practitioner ought not to pay commissions to 
laymen for securing business, divide his fees with persons 
outside the profession nor allow anyone to guarantee his 
honesty and efficiency. Since in any case he is presumed 
to do his best, working for a contingent fee is, save in cer- 
tain cases, regarded as beneath the dignity of the profession. 

The putting of service above gain-getting implies a 
willingness to serve under certain circumstances without 
fee. The good physician stands ready to treat indigent 
sufferers, the good lawyer to take up the cause of the pen- 
niless victim of injustice. Architect, engineer and jour- 
nalist are not called upon to serve the distressed individual 
but they may properly be called upon to contribute their 
professional services to a movement for public betterment. 
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Every successful member of an honorable profession ought 
to be willing to do some free work. 

In consideration of the protection, recognition and rights 
enjoyed by the members of the professions, they generally 
acknowledge their obligation to practice with due regard 
to the interests of society. The scholar recognizes his 
obligation to proclaim truth at whatever cost to himself, 
the journalist his duty to publish the news fairly and with- 
out bias, the clergyman his call to apply Christian principles 
no matter who may be wroth, the physician his duty to 
stay out a pestilence even at the risk of his life. The archi- 
tect should not, under his client's instructions, look for a 
way to evade the building code, nor should the engineer 
show how to dodge the sanitary regulations. The lawyer's 
first obligation is not to win his case, but to see that justice 
is done. To stoop to fraud or chicane on behalf of his 
client or to find him a crooked path around the statute is 
to violate the bar's implied contract with society. 

While engineers and architects are at liberty to patent 
their inventions, the medical profession has always set its 
face against secret remedies and the patenting of a means 
of relieving human suffering, insisting that it is a part of 
the physician's honor not to restrict the use of a medicine 
for the purpose of private gain, but to give it freely to the 
world. The doctors' fight with the makers of proprietary 
medicines is a war to the knife between the professional 
spirit and the commercial spirit. There can be no doubt 
as to which is the true friend of the social welfare. 

Soliciting employment, advertising, seeking publicity, 
underbidding, attempts to supplant or to injure maliciously 
the reputation or prospects of a colleague are frowned upon 
as tending to lower the profession to the level of a trade. 
Lawyers ban advertising as tending to stir up litigation. 
There is, furthermore, the consideration that competitive 
advertising would greatly augment the expenses of pro- 
fessional men without making them in any way more useful 
to the public. The psychology, however, underlying the 
strong aversion to advertising in all the professions is, 
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doubtless, the fear lest competition degenerate into an un- 
dignified scramble for business by all manner of self- 
laudation, falsehood and, depreciation of rivals. In a pro- 
fession pride is too strong to stomach the situation which 
would result if the members flung themselves upon a chance 
for employment with the abandon of newsboys or street- 
porters seeking patronage. In barring out any other means 
of commending oneself to possible patrons than worthy 
service, paid or unpaid, private or public, professional men 
are protecting not only their own interest, but that of 
society as well. 

Client vs. Society. 

As the older professions grew up at a time when the gen- 
eral or social interest was less clearly perceived than now, 
they show a tendency to put loyalty to the patron above 
duty to society. For example, the leaders of the medical 
profession formerly insisted that the physician has no right 
to speak of any ailment or defect he may learn of in his 
practice. 

In view of what we know about the communicability 
of diseases, is such secrecy ethical? If a health officer may 
nail a sign of warning on a house with a case of smallpox 
or scarlet fever, surely the physician is not bound to with- 
hold all warning. Take the situation in Brieux's play. 
A young man not yet fully cured of a "social" disease plans 
to marry an innocent young woman. Is it right for his 
doctor to hold his tongue when her life and the sanity of 
her children are at stake? The new medical code sidesteps 
the problem by bidding the physician confronted by this 
type of case "act as he would desire another to act toward 
one of his own family under like circumstances." The 
truth needs to be hammered home that there exist certain 
racial and social interests which the doctor may never 
subordinate to his patient's desire for privacy. 

The office of attorney was created some six centuries ago 
to relieve the individual litigant of going personally from a 
distant part of the kingdom to attend the King's Court. 



THE MAKING OF THE PROFESSIONS. 73 

At the outset the attorney seems to have been merely an 
agent standing in place of a principal. Although the profes- 
sion has been slightly socialized by the requirement that 
the lawyer be of good moral character and learned in the 
law and by the theory that he is an officer of the court, 
the current conception of the lawyer's duty is still far too 
individualistic to justify the prominence given to lawyers 
in our judicial system or the maintenance of law schools 
at the public expense. 

What, for example, is more at odds with common sense 
than to justify the advocate who defends an accused person 
whom he knows, or has good reason to believe, to be guilty? 
The excuses offered for aiding the culprit against society 
are mere sophistries, spun to gloss over the irresponsible 
practice of law. The argument that the lawyer who treats 
the accused as a criminal is presumptuously putting himself 
in place of the judge is a quirk that any bright schoolboy 
ought to see through. No doubt the guilty man should 
have the benefit of those forms of procedure which have 
been worked out as safeguards for the innocent. But such 
defense, if offered by an advocate appointed by the court, 
whose prestige is therefore not at stake, will not go beyond 
the proper minimum. On the other hand, the attorney 
who voluntarily takes such a case has a strong interest 
in getting his client off. Acquittal will enhance his pro- 
fessional reputation. So he does his best to thwart the 
prosecution and frequently succeeds in turning loose on 
society an unpunished criminal. Yet the public is bidden 
not to despise this mercenary who has deliberately thrust a 
spoke amidst the wheels of justice. 

A society always hard put to it to keep down crime should 
never cease to resent and denounce the profoundly immoral 
maxim that a lawyer unbidden, can without dishonor 
undertake any defense. 

Guild Selfishness. 
In the codes of the professions it is possible to detect 
traces of a selfish guild spirit. In the ancient Greek oath, 
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the Asklepiad or hereditary physician swears "to reckon 
him who taught me this art equally dear to me as my pa- 
rents, to share my substance with him and relieve his 
necessities if required; to look upon his offspring on the 
same footing as my own brothers, and to teach them this 
art if they shall wish to learn it without fee or stipulation, 
and that by precept, lecture and every other mode of in- 
struction, I will impart a knowledge of the art to my own 
sons and those of my teachers and to disciples bound by a 
stipulation and oath according to the law of medicine, but 
to none other." Here one sees the endeavor to shroud in 
mystery the art of healing and to restrict the number of 
apprentices to the profession. 

In the etiquette governing the relations among men of 
the same profession, there are things which savor of a con- 
spiracy against the public. The old code for physicians 
forbade the consulting physician to give his opinion to the 
patient or his friends or anyone but the attending physician. 
"Neither by words nor manner should any of the parties 
to a consultation assert or insinuate that any part of the 
treatment pursued did not receive his assent." "No hint 
or insinuation should be thrown out which could impair 
the confidence reposed in him (the attending physician) 
or affect his reputation." 

This rule is at once a betrayal of the truth, of the sick 
man who pays for the consultation, and of the public who 
have a right to know if the attending physician has bungled 
the case. Hence the later code says that "the benefit to 
be derived by the patient is of first importance" and de- 
clares that the consultant should be permitted to state to 
the patient or his friends the result of his study of the case 
in the presence of the physician in charge. 

Even when the codes are flawless, the guild spirit is at 
work prompting members of the same profession to hang 
together at the expense of the laity. We see this in the 
difficulty of extracting an adverse opinion from medical 
witnesses in a suit for malpractice. Far more flagrant is 
the tolerance by judges of the outrageous fees charged by 
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attorneys appointed to administer the estates of bank- 
rupts and decedents and as receivers of corporations in 
difficulties. The way judges will allow property to be 
devoured by the rolling up of big fees for imaginary or 
superfluous legal services by their brothers of the bar is 
nothing less than scandalous. 

The Purification of Professions. 

The promulgation of rules which formulate the common 
understanding of reputable practitioners is, no doubt, a 
great aid to well-intentioned but inexperienced members 
of the profession. But an altogether more vigorous policy 
is needed if the ideals of professions exposed to the full 
strain of modern commercialism are not to become a mock- 
ery and a jest. The mandarins of China are a standing 
illustration of how far performance may fall below high- 
sounding professions. Honorable practitioners ought to 
to be relieved of the competition of unscrupulous men who 
have wormed their way into the calling for the sole pur- 
pose of gain. Otherwise, men of high standing will starve 
and the profession will be given over to men of low stand- 
ards or of no standards at all. 

It is, therefore, not enough to set forth a code of ethics 
as a lamp to straying feet. It is necessary to make it 
worth while for wobbly practitioners to live up to the code. 
In army and navy misbehaving officers are tried by court 
martial and dismissed, not for having broken any law but 
for having fallen below the standard of "an officer and a 
gentleman." Lawyers are regularly disbarred for flagrant 
practices and in some states physicians and public ac- 
countants may for unprofessional conduct lose their li- 
cense. Proposals have been made that, after the society 
of a profession has made known its code of ethics, it shall 
create a standing committee on ethics which shall investi- 
gate all complaints submitted to it bearing upon the 
professional conduct of a member and after hearing the 
member involved shall report its findings to the council of 
the society. Publicity, reprimand, ejection from the so- 
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ciety, dismissal from the profession constitute a gamut of 
penalties which might strike terror into the hearts of the 
shysters, ambulance chasers and jury-fixers who hang on 
the skirts of the law, or of the charlatans and blackguards 
who slip into medicine. 

In fact, mere moral suasion no more suffices to keep the 
professions straight than public opinion suffices to keep the 
peace. In either case, tribunals and punishment are 
necessary. The good in each of the professions ought to 
be organized in order to pursue and harry the bad. Re- 
sistance to such organization comes not only from those 
who want a free hand in earning fees but as well from the 
individualistic tradition that nobody is concerned but 
practitioner and patron. And, in sooth, while the doctor 
gets his living from his patients, the lawyer from his clients 
and the editor from his advertisers, it is asking a good deal 
to insist that he shall behave as if he were a salaried civil 
servant. Nothing but strong discipline can induce such 
professions to become virtually branches of social service. 

The opening up of non-private employment — such as 
that of government, of the philanthropies, and of the 
universities, — removes a deflecting pressure from the 
consciences of many professional men and promotes the 
growth of the spirit of service. Army and navy officers 
are proverbial for esprit de corps and devotion to their ideal 
of duty. The sale of instruction for profit is so nearly 
extinct that teachers as a body have developed a strong 
sense of the social aspect of their work. Earnest doctors 
feel that the salvation of their profession lies in its being 
absorbed out of the private illness service into the public 
health service, while thoughtful journalists see no hope 
save the advent of the endowed or public newspaper. 

The Teaching of Professional Ethics. 

Because of the rising tide of criticism of the professions 
and perhaps also owing to a growing fear of taint from com- 
mercialism, professional schools are making more effort 
to acquaint their students with the temptations and the 
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standards of their future calling. This tendency has de- 
veloped along with the movement to codify professional 
ethics and may be due to the same cause. From the in- 
vestigation of Professor Jesse Bond, we know that about 
three quarters of the seniors in American law schools are 
receiving instruction in legal ethics averaging eight hours 
in amount. Of the twenty-eight law schools reporting the 
number of years they have maintained such instruction, 
eighteen have established their courses within the last 
eight years, i.e., since the code movement gained promi- 
nence in the American Bar Association. One law school 
has just put in a fifteen-hour eourse on legal ethics while 
another contemplates a course of thirty hours. 

In American medical schools, ethics has received little 
attention. Generally two lectures on the moral problems of 
medical practice suffice. Yet the newness of the courses 
shows that the subject is thrusting itself upon the atten- 
tion of the schools. Out of twenty schools stating the 
length of time they have been giving specific lectures on 
medical ethics, sixteen began the work within the last six 
years and ten within the last three years. 

About three fourths of the deans think such instruction 
is of high value, while the rest have little use for it. Most of 
the objection springs from the notion that "honesty and 
integrity," "the Golden Rule," or "being a gentleman" 
fully equip a young man to solve all the ethical problems 
he will meet in his practice. For these no special in- 
struction is required, or in any case the professional school 
is far too late a place to begin. 

The best refutation of this notion is the statement of 
Mr. Boston, the chairman of the Committee on Professional 
Ethics of the New York County Lawyers' Association as 
to the character of those availing themselves of this famous 
"legal clinic." "They have included established prac- 
titioners of high ethical standards who were seriously 
perplexed by their own 'problems and desired independent 
and unbiassed counsel; laymen who wished to regulate 
their own conduct toward the profession by the advice 
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given; young men recently admitted who were uncertain 
of what is esteemed the proper course; law students who 
have sought advice respecting their conduct during their 
student period, and men who would probably be considered 
by the thoughtless to be wholly outside of and indifferent 
to ethical influences." 

Elsewhere the same writer uses the following words: 
"In the hands of the wily the law can too often be mis- 
applied to accomplish unjust results; it behooves the pro- 
fession, as well as the people, to prevent so far as possible 
guile among its practitioners. Many men without the 
honorable traditions of the Bar before their mind's eye, 
are too apt to pursue merely the subterfuges which the law 
suggests. An early training in the best traditions of the 
profession will not only discourage such tendencies in the 
individual, but will tend also to create a general profes- 
sional atmosphere in which it will be too uncomfortable for 
the guileful to live." 

Limits to the Extension of the Professional Spirit. 

Now that the social welfare has come to be considered 
as well as the claims of the individual, there is a marked 
tendency to expect too much from the diffusion of the pro- 
fessional spirit. Seeing that this spirit affords a means of 
mitigating and refining the workings of private interest 
without resort to the more or less uncertain and risky 
method of regulation by law or administrative board, 
some want to foster the professional spirit in occupations 
in which it is quite incapable of producing the hoped-for 
benefits. It is too much to expect one to put quality of 
service above gain when one is the employee of a man who 
prefers gain to service. Generally the servant will be 
obligated to do his work according to the ideas of his em- 
ployer. When, therefore, in the production of any service, 
capital comes to be a factor so prominent that the capital- 
ist hires labor instead of the laborer hiring capital, we 
shall have a business rather than a profession. All the 
more will this be true, when, as in the case of the newspaper, 
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the rendering of a public service is inextricably bound up 
with the sale of a profitable commercial product like ad- 
vertising. 

Hence the hopelessness of trying to redeem the news- 
paper by fortifying with the professional spirit young men 
preparing for journalism whose probable lot will be to be 
the salaried employees of newspaper owners actuated by 
the commercial spirit. Good, indeed, will come of it, so 
far as newspaper men with ideals make themselves in- 
dispensable to their employers or get newspapers of their 
own. Walk-out or boycott would, no doubt, bring to 
terms the newspaper proprietor who construes the accept- 
ance of his pay as the sale of a soul, but it seems idle to 
expect newspaper men ever to develop such a professional 
solidarity as to present an unbroken front to the exactions 
of their masters. If the commercial newspaper rises to 
the high function committed to it in modern society, the 
cause will be not so much the substitution of high ideals 
for low ideals in the minds of newspaper makers and pub- 
lishers as the ability of the reading public to discriminate 
sharply between the bad newspaper and the good news- 
paper and their willingness to give the latter the support 
it deserves. 

The stage is in much the same state as the newspaper. 
Acting may be a profession, but the production of plays is 
a business. Little is accomplished toward making the 
stage the great social institution it is capable of being by 
creating among playwrights and players a sense of respon- 
sibility for what they do, so long as what they shall pre- 
sent and how is determined for them by theater managers, 
most of whom are dominated by greed unashamed. If the 
despotism of sordid commercialism over the theater is 
broken, it will be by the rebellion of theater-goers rather 
than by the revolt of stage folk. 

It is easier to keep frauds and sharpers out of a learned 
profession than out of trade. In the absence of any means 
of clearing out the crooks, it is vain to hope to purify the 
morals of trade by fostering in the business man a pro- 
Vol. XXVII.— No. l. 6 
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fessional pride. In the making and vending of goods the 
competition of the crooked man with the honest man is 
much more deadly than is the competition of the tricky- 
lawyer or doctor with honorable lawyers or doctors. The 
latter may in some degree brand the trickster by refusing 
to be associated with him in a case. Moreover, in a pro- 
fession the bad man can capture from the good man no 
more practice than one man can attend to, while in man- 
ufacture or commerce the man quite unembarrassed by 
moral standards may expand his business until he has 
stolen most of the customers of his conscientious rivals and 
forced them quite out of the trade. 

Nevertheless, even if the branches of business are not to 
be made into so many professions, it does not follow that 
the good in business men may not be better organized to 
fight the bad. The preparation of young men for business 
life in schools of commerce in which moral problems are 
considered in advance of temptation and high standards of 
conduct are held up is likely to have a good effect. Until 
commercial practices are studied in a disinterested way, 
honest men in the same branch of business will not have 
thought through their special ethical problems and will 
therefore disagree as to where they ought to draw the line. 
But after such problems have been clarified by discussion 
in special associations, journals and schools, and young 
men enter business with clear-cut and uniform distinctions 
between right and wrong in trade practice, it is possible 
for them by joint action to expose or punish the dishonest 
competitor until he is no longer a menace to them. In so 
fluid a medium as business, indeed, war to the knife is the 
only honorable reply men can make to the silent sapping 
and supplanting to which they are subjected by unscrupu- 
lous rivals. The crooks are not in the least obliged to fight 
the honorable men in order to eliminate them from the 
business; but the honorable men must openly and relent- 
lessly fight the crooks if they are to escape ruin. In this 
struggle the public has so keen an interest that it should 
endeavor in every way — by laws, by rulings of trade and 
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commerce commissions and by boycott — to help the cham- 
pions of good practices to gain the victory. 

When it comes to making the large commercial corpora- 
tion a tractable social servant, the difficulty of control from 
within becomes insuperable. The ultimate authority is, 
of course, the will of the stockholders, but in most cases the 
stockholders are too numerous, remote and scattered, too 
ignorant of the business and too little acquainted with one 
another to have any definite opinion as to the right and 
wrong of the practices of their corporation or to make such 
opinion effective if they had it. However excellent their 
character, their virtues do not extend to and purify their 
corporation. However richly developed their personality, 
about the only part of them influential in the management 
of their corporation is their quite natural and innocent 
hankering for dividends. 

Because in the end this incessant hankering triumphs 
over every other force within the enterprise, little is to be 
done by attempting to foster the professional spirit in the 
officers and managers of business corporations. It may 
just as well be recognized first as last that the structure of 
such entities furnishes a poor soil for disinterested motives, 
just as alkali furnishes a poor soil for orange trees. Reg- 
ularly the corporation will follow the line of what appears 
to be maximum profits for the long run unless it is con- 
strained by an outside force. While in the true profession 
the practitioner is made into a faithful servant of society 
by control from within, the business corporation is not to 
be made such save by control from without. In its case 
control is external and is exercised by law, administrative 
board, labor organization, shippers' association or other 
outside agency. 

Edwaed Alswoeth Ross. 
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